HWC – Permanent Establishment Issues
American Companies in Ukraine
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Content

Dear Sir/Madam,
Many thanks for your interest in
doing business in Ukraine.
HWC would be happy to support
you in this journey starting by
providing you all the necessary
information you need before
coming in this complicated but
full of opportunities reality.
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Introduction

Making business in the Ukraine is embedded into a quite unique market
situation. On the one hand the country is associating itself towards the
European Union by initializing reforms and rejuvenating its authorities. This
atmosphere of change promises massive chances to capture a
remunerative market. On the other hand the country conducts its heritage
of the former Soviet Union including laws and regulations, specific local
accounting standards, a variety of different authorities directly impacting
the business world by a high level of bureaucracy and corruption.
Excellent personal relationships and creation of trust are essential to
establish a successful joint venture or market presence. HWC is combining
local expertise with Western European business manner and acts as the
interface between you and this complex environment. Adapting your
business to the Ukrainian market, consulting on business relevant decisions
and supporting with business services is our core competence.
General:
Information A representative office (“RO”) of a foreign company is similar in
concept to a branch, which is commonly accepted in the law of numerous
jurisdictions. At the same time, the relevant Ukrainian legislation fails to
provide any guidance as to the procedure, which must be followed by a
foreign legal entity, in order to open its branch in Ukraine. As a result, in
practice, foreign legal entities do not carry out their business activities
through branches, but rather through their ROs or their owned subsidiaries,
which, as a rule, established in the form of a limited liability company
(“LLC”).

Main characteristics of LLC:
▪ An LLC may be founded by a single founder, which can be an individual or
a company that is either Ukrainian or foreign. However, a Ukrainian LLC
cannot have a single investor (also referred to as a participant) that is a
company with one equity holder. The share capital can be paid during the
first year after the registration. After registration with the State Registrar,
the newly established LLC is automatically registered as a taxpayer with
local tax authorities and the State Pension Fund (Державний пенсійний
фонд), the registration can take few days
▪ There are no minimum share capital requirements for an LLC. Capital
contributions can be in cash or in kind (but not in services). Under certain
circumstances the contributions in kind are VATable. The share capital of
an LLC may be increased but any such changes must be registered with
the State Registrar
▪ Company’s participants own equity in the limited liability company, their
ownership is expressed in terms of a percentage of ownership. The
company charter may restrict transfers of equity by a participant. Other
participants have pre-emptive rights to purchase equity offered for sale by
a participant.
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Permanent establishment
▪ Taxation of the activities of the foreign enterprises in Ukraine is governed by
provisions of both the Ukrainian tax law and the international agreements signed by
Ukraine
▪ The main document, which regulate taxation of the profits resulting from the
activities of the American enterprises in Ukraine, is the Double Tax Treaty (further –
the DTT) between Ukraine and the USA of June 5, 2000. This is due to the fact that
the DTT’s provisions overrule the respective provisions of the Ukrainian tax law:
▪ For the purposes of the DTT, the term permanent establishment means a fixed
place of business through which a resident of the USA, whether or not a legal
entity, either wholly or partly carries on its business activities in ukraine. The
term "permanent establishment" includes especially:
▪ A place of management
▪ A branch
▪ An office
▪ A factory
▪ A workshop
▪ A mine, an oil or gas well, a quarry or any other place of exploration or
extraction of natural resources and
▪ A store or any premises used as a sales outlet. A building site or construction,
installation or assembly project, or an installation or drilling rig or ship used for
the exploration or development of natural resources, constitutes a permanent
establishment only if it lasts more than 6 months.
▪ Pursuant to the paragraph 1 of the separate Protocol to the DTT, in the case of
income derived by an American partnership, trust or estate, residence is
determined in accordance with the residence of the person liable to tax with
respect to such income.
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Permanent establishment
▪ Article 5 of the DTT contains the exhaustive list of the activities, which do not lead
to the creation of a permanent establishment for the USA enterprises carrying on
business in Ukraine. The list of such types of activities includes
▪ The use of facilities solely for the purpose of storage, display, or delivery of
goods or merchandise belonging to the resident
▪ The maintenance of a stock of goods or merchandise belonging to the resident
solely for the purpose of storage, display, or delivery
▪ The maintenance of a stock of goods or merchandise belonging to the resident
solely for the purpose of processing by another person
▪ The maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise, or of collecting information, for the resident
▪ The maintenance of a fixed place of business solely for the purpose of carrying
On, for the resident, any other activity of a preparatory or auxiliary character
▪ The maintenance of a fixed place of business solely for any combination of the
activities mentioned in subparagraphs (a) to (e) above.
▪ Provided a resident of the USA carries on its activities in Ukraine through an agent,
that resident shall be deemed to have a permanent establishment in Ukraine in
respect of any activities, which the agent undertakes for that resident, if the agent
meets each of the following conditions:
▪ It has an authority to conclude contracts in Ukraine in the name of the USA
resident
▪ It habitually exercises that authority
▪ It is not an agent of an independent status (see below)
▪ Its activities are not limited to those which do not lead to the creation of a
permanent establishment (see above).
▪ A resident of the USA shall not be deemed to have a permanent establishment in
Ukraine merely because it carries on business in Ukraine through a broker, general
commission agent, or any other agent of an independent status, provided that such
persons are acting in the ordinary course of their business.
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Activity of preparatory or auxiliary character
▪ Specific criteria of the preparatory or auxiliary character are contained in the
Commentary to the OECD Model Convention on Income and On Capital (OECD
Model Convention). The general concept is that, in general, there are two basic
criteria for the recognition of the preparatory and auxiliary activity, namely:
▪ Such activity shall not coincide with any of the statutory activities of a nonresident company or represent a considerable part of such activity
▪ Such activity shall not be carried out for any company other than the “parent”
company, which maintains a permanent place of business.
▪ Although Ukraine is not a member of the OECD Model Tax Convention, in practice,
Ukrainian tax authorities apply its provisions, for instance, when determining the
criteria of a permanent establishment.
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Taxation of a “permanent establishment”

▪ Pursuant to Article 7 of the DTT, the profits of an American enterprise
shall be taxable only in the USA, unless the enterprise carries on
business in Ukraine through a permanent establishment situated
therein. If the enterprise carries on its business through a permanent
establishment, its profits may be taxed in Ukraine, but only in the part,
which is attributable to the permanent establishment
▪ Pursuant to the paragraph 2 of the separate Protocol to the DTT,
whether profits are attributable to the permanent establishment is
determined on the basis of the actual facts of an investment. In
particular, profits are attributable to the permanent establishment only
if the profits are derived from the assets employed by, or the activities
engaged in by, the permanent establishment. Profits derived from other
assets or activities are not attributable to the permanent establishment
In addition, a resident of the USA maintaining a permanent establishment
in Ukraine may also maintain offices in other countries, including a home
office in the USA and offices in third countries. In computing the profits of
the permanent establishment, properly substantiated payments to third
parties by the home office or by offices in third countries should be taken
into account to the extent such payments relate to the assets or activities
of the permanent establishment, or to the extent that such payments
relate to the assets or activities of the resident as a whole and are
reasonably allocable to the permanent establishment. It is not necessary
that such payments actually be reimbursed by the permanent
establishment to the home offices or the office in the third country.

▪ The Ukrainian tax law presumes three methods for a permanent
establishment to calculate its Corporate Income Tax (CIT) liabilities,
namely: “direct”, “split balance” and “gross revenues”.
▪ “Direct” - the taxable base for CIT is calculated based on the
taxpayer’s financial statements subject to adjustments and
limitations provided by the Tax Code of Ukraine. The gross worldwide
income includes any income from the sale of goods/ works/services,
capital gains, foreign exchange gains etc.
▪ “Split balance” - if this method is adopted, a permanent
establishment should provide the tax authorities with financial and
other data on the “parent” company’s activities world-wide and
particularly in Ukraine (e.g. number of staff in all countries where the
company operates, revenues from world-wide operations, expenses
incurred worldwide, the company’s working capital and fixed assets,
net profit, etc.). On the basis of this data the local tax office
apportions some part of the net overall profit to the Ukrainian
operations. Such deemed profit would be subject to the standard
18% corporate profits tax liability
▪ “Gross Revenues” - this method, instead of using actual gross
expenditure for calculation of the taxable profits as described above,
is based on figures of actual revenues received. A deemed profit is
calculated as the difference between the actual gross revenues and
gross expenses which are calculated as 70% of gross revenues
received.
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Taxation of a “permanent establishment”
▪ To avail of benefits granted by the DTT (e.g. regarding taxation of the interests,
dividends, royalties, etc.) an American enterprise-recipient of Ukraine-sourced
income must, inter alia, comply with the beneficial ownership test. Under the Tax
Code of Ukraine, the beneficial owner is a person who has the right to receive the
relevant Ukraine-sourced income and is not an agent, nominee or intermediary
(conduit). At the same time, the Tax Code does not define agents, nominees or
intermediaries (conduits). Currently there is still limited practice regarding
interpretation of the concept of beneficial ownership in Ukraine
▪ VAT registration (i.e. registration as a VAT payer) is compulsory for all Ukrainian
companies, individuals and permanent establishments of non-resident companies
the VAT-able transactions of which exceed UAH 1 million for any preceding 12
months of operation. Voluntary registration as a VAT payer is also possible under
the current legislation
▪ Services acquired from non-residents through a reverse-charge mechanism. This
mechanism implies self-assessment and payment of the 20% VAT by the Ukrainian
importer in (or for) the tax period (month) when services are imported to Ukraine.
The paid VAT can usually be claimed by the Ukrainian importer as a VAT credit in
the same tax period (month). If imported goods or services are used in transactions
not subject to VAT or outside the business activity of the Ukrainian importer, the
“import” VAT becomes a cost to the Ukrainian importer. The reverse-charge
mechanism does not apply if a non-resident service provider has a permanent
establishment registered as a VAT payer in Ukraine. In this case, the permanent
establishment is in charge of assessing VAT liabilities, offsetting them against the
input VAT, and transferring the positive difference to the state budget.
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Reasons to work with HWC

Memberships/ Service Provider Listings

▪ Strong and committed Team
▪ Team Member with experience in Big 4 or international/ global player
▪ We communicate with our clients and partners in English, German, Russian and
Ukrainian
▪ Both HWC-Partner combine more than 30 years working experience in different
leading positions in Ukraine

▪ German business attitudes
▪ Experience with Global Players and with SME/ Hidden Champions
▪ Modern and state of the art IT Infrastructure and Office
▪ Office next to Metro Minska (50 meter) and only 12 minutes to the very Center of
Kyiv (Maidan)
▪ Well experienced in different business sectors e.g. IT, Agriculture, Oil & Gas,
Energy, Heavy industry, Logistics, Machinery and Equipment, Engineering, Retail,
Metal Industry, Services and others
▪ Allianz-insured.
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Our Services at a glance

Business Set Up Advice

Market Analysis & Research

Tax Compliance & Tax Advisory

Recruiting/ Executive Search

Feasibility
Studies

Business Planning

Accounting Outsourcing &
Reporting

HR & Payroll Solutions

Outstaffing

Strategy
Consulting

Legal Address, Business Address
& Virtual Office

Office Sublease

Due Diligence
& Transaction Services

Restructuring

Interim Management
(General Director/ CFO/
Chief Accountant)

(Finance/ Tax/ Technical)
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HWC LLC
04205 Kyiv, Ukraine
O-R Business Center
Obolonskyi Ave 26
+38 044 451 5154 Kyiv
+43 660 717 2456 Vienna
office@hwc.com.ua
www.hwc.com.ua

Making your business work –
is what we do!
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